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WAR IS THE HEALTH OF 
THE PRESIDENCY 
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Jacob K. Javits, with Don Kellermann. Who Makes War: The President 
Versus Congress. New York: William Morrow & Co., 1973. xx + 300 pp. 
Bibliography and index. $8.95. 

Arthur M. Schlesinger, Jr. The Imperial Presidency. Boston: Houghton 
Mifflin Co., 1973. xi + 505 pp. Notes and index. $10.00. 

"The Civil War," Henry James wrote in 1879, "marks an era in the history 
of the American mind. It introduced into the national consciousness a 
sense of proportion and relation. . . . The good American, in days to come, 
will be a more critical person. ... He has eaten of the tree of knowledge." 
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Psychic wounds of a different sort have brought us to the same end today. 
We have experienced such actions by the executive branch of government 
as the attempt to impose prior restraints on publications; the claims of an 
unlimited right to bug and wiretap-, the efforts to seize Congress's power 
of the purse by means of impoundment (justified by the president as a 
"constitutional right . . . [that] is absolutely clear"); the reshaping of the 
grand jury function; the passage of the trade reform bill, with itsgrant of 
vast new authority to the chief executive; the reorganization of the 
executive branch at the expense of congressional access and authority; the 
inclusive and indiscriminate use of the doctrine of executive privilege; the 
chilling White House program of "domestic intelligence"; extensive army 
surveillance; an extremely broad reading of the principle of confidentiality ; 
the unauthorized war in Cambodia, coupled with a contempt for informing 
the Senate about secret bombings— all of which are akin to such earlier 
expressions of defiance of the legislative will as the reaction to the 1970 
Mansfield amendment (this law "will not change the policies I have 
pursued and that I shall continue to pursue"), to the 1969 National 
Commitments resolution ("The President has the constitutional right to 
send U.S. military forces abroad without congressional approval"), and to 
the March 1973 Senate resolution directing that executive agreements 
with Portugal and Bahrein "be submitted to the Senate for advice and 
consent." And, of course, there was the nearly endless conflict in Vietnam, 
out of which evolved a theory of defensive war— constitutionally per- 
missible without congressional sanction— so elastic that a president could 
freely and unrestrainedly order armed Intervention in any nation where 
there were troops that might remotely be used in an attack upon 
American military forces. 

This series of traumas has indeed forced Americans to eat of the tree of 
knowledge. It has produced a sharp reassessment of the presidency; it has 
frightened some celebrants of presidential power, like James MacGregor 
Burns; it has prompted, at long last, recognition that congressional 
survival as a strong and effective branch is at stake; it has evoked a new 
appreciation of the legislative function in such areas as warmaking and 
treatymaking. It has prompted Senator Fulbright to ask, at the time of the 
Cambodian intervention, "Does the President assert— as kings of old— that 
as Commander-in-Chief he can order American forces anywhere, for any 
purpose that suits him?" In effect, these domestic and international de- 
velopments, the war in Vietnam in particular, have stimulated rethinking 
about such concepts as the Separation of powers in the context of legisla- 
tive and executive responsibility for waging,war. They have thrown legal 
commentators and constitutional historians alike back upon a reexamina- 
tion of precedents and of the lessons of history, beginning with the 
revolutionary and postrevolutionary years. Such a reexamination has 
compelled some to conclude, with Felix Frankfurter, that "the accretion 
of dangerous power does not come in a day. It does come, however 
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slowly, from the generative force of unchecked disregard of the restrictions 
that fence in even the most disinterested of authority." And such a re- 
examination has merely reinforced the impression of steady executive 
aggrandizement at the expense of the legislative department. Only recently, 
it would seem, have students of government become aware, as one 
observer has stated, that there has been a relentless presidential effort to 
"rule independently, with his [President Nixon's] discretion broad and his 
options open"; only recently have they recognized that the executive 
warmaking power has been without check until this year, that it has 
continued to be used, or abused, when it suited the executive's purpose 
(helped along by the passivity of legislators and the plausibility of Henry 
Kissinger), that it has not been accompanied by restraint or accountability 
to the electorate, and that it has usually operated with the unspoken 
premise that what the president wanted was not limited by law or 
lawmakers. 

The historical record, as Justice Frankfurter suggested, discloses that 
Richard Nixon did not invent presidential war, though he has dangerously 
broadened and institutionalized its usage by conducting military Operations 
in Southeast Asia at his pleasure, without that close consultation with 
Congress assumed by the framers of the Constitution to be essential. Nor 
did John F. Kennedy or Lyndon Johnson brake the trend. All three 
presidents, as both Jacob Javits and Arthur Schlesinger demonstrate, 
drew upon theories and precedents that had evolved long before their 
tenures in the White House. But these chief executives did go further than 
any of their predecessors in claiming for their office an unlimited right to 
commit United States forces to combat on their own unilateral initiative, 
while Richard Nixon, abandoning the constitutional fig leaf altogether, 
allocated to the executive branch powers deliberately withheld from it. 

The great virtue of Jacob Javits's Who Makes War is precisely this re- 
examination of the historic record— with the incidental dividend of 
demythologizing the presidency. Turning a searchlight on the past, he 
makes it clear, if only inferentially, that the presidential warmaking clause 
in the Constitution has always given us trouble. From the outset, Article II 
(which is confined to the executive department) was, as Charles Beard has 
said, the "dark continent" of American constitutionalism. Senator Javits 
throws some light on its origins, in a disappointingly few pages on the 
Revolution, the Articles of Confederation, and the Constitution. These 
passages will hardly satisfy the legal scholar, the Student of America's 
constitutional history, or the specialist in presidential affairs. Moreover, 
Senator Javits engages on space-consuming expeditions down well-worn 
historical byways, such as the narrative of the Newburgh Conspiracy and 
irrelevancies about some of the framers. Such adumbrations are in Heu of 
descriptions that would give the reader a sense of the paralysis afflicting 
government in the 1780s, the near-unanimous supplication for relief, and 
the extraordinarily widespread conviction that a stronger executive and 
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stronger central authority were essential. Missing, too, is a careful 
discussion of pre-Convention history— more the pity since it would 
demonstrate how the power to embark on war has generally been con- 
sidered an inherently legislative function. The Founding Fathers, after all, 
had long been worried about the parameters of the warmaking power. 
Congress, as early as 1775, unhesitatingly placed constraints upon George 
Washington, supervised military Operations, expressed anxiety about 
permitting one man to wage war even though it had no choice but to 
leave "many things . . . to [his] prudent and discreet management." And 
one looks in vain for a description of the great English struggle against 
kingly pretensions to autocratic rule that influenced colonial thinking, 
tha? was, as the received wisdom has it, the delegates' heritage, and that 
was clearly preserved in Article I, Section 8, which was explicitly designed 
to deny to the executive branch what Blackstone ascribed to the British 
monarchy— namely, "the sole prerogative of making war and peace." 

Arthur Schlesingers excursion into the national past also neglects the 
English and pre-Convention background. But as we might expect of one of 
our most intelligent and prolific historians, The Imperial Presidency is a 
more careful, more elegant, more richly detailed exposition of events at 
Philadelphia and during the early presidencies than Who Makes War. 
Turning'to James Madfson and Z Alexander Hamilton (especially Tbe 
Federalist, no. 69), he makes it unmistakably clear that— in the words of 
delegate James Bowdoin— the executive's powers were only and "precisely 
those of the governors." Certainly none of the delegates were about to give 
the president a wide grant of power to use troops abroad without con- 
gressional consent. Admittedly, the deliberations on such issues were a 
masterpiece of evasion, and Article II is the least satisfactory clause in the 
Constitution— the "most defective part," declared a future secretary of 
State, enabling the president "either to neglect his duties or to enlarge his 
powers." 

Nonetheless, there is indisputable evidence about the framers' intent. 
Demonstrating a greater concern for conceptual precision and rigorous 
inference than Senator Javits, limning a more complex and more subtle 
picture, Professor Schlesinger shrewdly analyzes the power to declare 
war-which, if defined as congressional "authorization for hostilities," 
accurately indicates the framers' desire to vest control of limited as well as 
of general war in the legislative branch. To be sure, he is not writing a close 
study of the Philadelphia debates. Had he done so, the generally shared fear 
of the executive would have become unequivocally clear. For example, 
Madison and James Wilson (essentially unnoticed by Schlesinger), the most 
prominent architects of the Constitution, wanted to limit the powers that 
were strictly executive to "executing the laws and appointing officers." 
And each flatly stated that "executive powers . . . do not include the 
Rights of war & peace." Madison himself, both authors neglect to teil us, 
proposed a measure (which was defeated) that would have authorized 
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the Senate to make peace "without the concurrence of the President." In 
a passage suggesting the depth of antimonarchical feeling at Philadelphia, 
he affirmed: "The President . . . would necessarily derive so much power 
and importance from a State of war that he might be tempted, if 
authorized, to impede a treaty of peace." 

Professor Schlesinger might also have enlarged his treatment, which is 
as skimpy as Senator Javits's, of the commander-in-chief clause since it, 
too, was an index to the framers' view toward executive power. Both 
authors do record the objections of the delegates to the executive as Com- 
mander in chief; both note that even with Washington as the prospect, the 
framers stressed a narrow and military definition of the clause; but both 
might have looked for further confirmation of the political mood in the 
ratifying Conventions (e.g., the address of Luther Martin at Maryland's, of 
James Iredell at North Carolina's, and of George Mason and Patrick Henry 
at Virginia's) and both sweep through the ratification contests and the 
worsening Franco-American crisis of Adams's administration with dismay- 
ing haste. Senator Javits makes entirely too much of peripher al matters, 
like the Genet affair, and neglects, unlike Schlesinger, the axial role of the 
Madison-Hamilton debate (Pacificus v. Helvidius) in any study of 
presidential power. 

Who Makes War has little of the exegetical commentary that character- 
izes The Imperial Presidency. It is a survey for the uninitiated, a primer 
for the man in the streets. It has something of value for him, providing a 
succinct overview of the long trajectory of presidential war. As such, 
Senator Javits touchesonmost ofthose episodes that helped shape the war- 
making power. He describes, for instance, how we got from Madison's 
view of presidential war to Abraham Lincoln's no-one-man's proposition 
and then to Lyndon Johnson's claim three years after the Tonkin Bay 
resolution that "we stated then and we repeat now, we did not think the 
resolution was necessary to what we did and what we're doing." Senator 
Javits teils this whole lamentable story with lucidity, panache, and, with 
minor exceptions, historical accuracy— even if he is less concerned with 
constitutional subtleties than one might wish. 

Like Senator Javits, Professor Schlesinger is guilty of being less than 
single-minded— though, in all fairness, his Book is not avowedly limited to 
presidential war. But it is primarily that, and the materials on con- 
fidentiality, impoundment, impeachment, secrecy, and executive privilege, 
though very timely, have a limited relevance to the main theme of 
presidential war. Each of these topics, moreover, is a study in itself. 
Witness Raoul Berger's Impeachment (1973) and Adam Breckenridge's 
Executive Privilege (1974). Schlesinger, as we might expect, has fascinating 
and instructive observations on these subjects. His extensive comments on 
privilege, for instance, are soaked with apercus on the inherent deficiencies 
of Article II. 

Nor are Professor Schlesinger^ writings on executive agreements of 
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more than marginal relevance to a "history of the war-making power." 
The Imperial Presidency takes us through the first flurry of notable 
executive agreements— down to the recent past. That they first appear in a 
chapter entitled, "Congress Makes a Comeback" is stränge indeed; it is, if 
it can be so described, a "comeback" like that of Pyrrhus at Aesculum. 
But his comments on these bilateral pacts are very welcome, since they 
highlight a development that is highly significant for the future of balanced 
government. Such protocols, exchanges of notes, and "gentleman's 
agreements" have been a familiär part of America's diplomatic history. 
Heretofore, they were a useful method of disposing of relatively minor 
business that did not rise to the stature of a treaty, such as postal Con- 
ventions, tariff agreements, patent arrangements. They have, however, 
become increasingly used as a means of bypassing the requirements of 
treatymaking. As of 1930, for example, the United States had twenty-five 
treaties and only nine executive agreements; by January 1969 it was 
signatory to a total of 909 treaties and nearly 4,000 executive agreements. 
Most of the latter remain concerned with routine matters. But a substantial 
number involve issues that in the past were considered proper subjects 
of the treatymaking power. The framers had lodged the treatymaking 
power exclusively with the Senate at the onset of deliberations in 
Philadelphia and then, only toward the end, altered the clause to permit 
presidential participation. But in the 1960s and 1970s the perversion of 
their intent has produced a further enlargement of presidential powers. It 
will not do for Professor Schlesinger (with the stain of being a high-flying 
presidential prerogative man still upon him) to deplore senatorial initiatives 
in foreign affairs and to dismiss the possibility of legally restraining the 
President with the lament that the chief executive will simply give 
assurances to nations that take "other forms than formal agreements" 
anyway. The "reestablishment of comity" is the ideal, as he affirms, but 
failing that, some criterion such as that proposed by Robert Jackson, 
attorney general in 1940, who concluded at the time that executive agree- 
ments must not involve "promises or undertakings by the United States 
that might raise the question of the propriety of incorporation in a treaty," 
must govern; otherwise the erosion of a traditional function of the Senate 
will continue. 

Professor Schlesingers book would therefore have been robbed of con- 
siderable riches had it been limited to the evolving practice of presidential 
war; however, the pattern of waxing and waning war power would have 
emerged more distinctly than it does. But perhaps the pattern is evident 
enough. Certainly our early chief executives. those schooled in the great 
constitutional debates and the nation's political life, generally observed 
limitations upon executive power. Not always, of course. Witness, for 
instance, Thomas Jefferson, who was at times disappointing; each author 
might have reinforced the negative image of Jefferson's administrations by 
reference to the embargo acts as well as to General James Wilkinson's 
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actions in the New Orleans contretemps. Turning to Andrew Jackson, 
Senator Javits devotes an entire chapter to his foray into East Florida 
but, unlike Schlesinger, unaccountably fails to note that Old Hickory in 
the White House respected Congress's role in decisions of war and peace. 
Jackson's recognition of the limitations upon presidential war, like the 
fitful awareness of restraints displayed by Buchanan, Grant, and McKinley 
may be merely, as Edward Corwin observed, "gestures of obeisance to 
Congress' power to declare war," but such understanding does indicate 
recognition of a definite Separation of powers. 

The record of later administrations is less respectable. James Polk, for 
example, used the Mexican-Texas border dispute as a pretext for war, an 
action which earned him the sobriquet of "Polk the mendacious. ,, 
Franklin Pierce defended the Greytown bombardment (which Javits some- 
how ignores) on the flimsiest of legal pretexts. And James Buchanan, an 
inveterate strict constructionist, vainly sought contingent authority to 
intervene militarily in Mexico and Central America, but his eight requests 
(again neglected by Javits) were rejected by Congress, which claimed that 
the war power could not be delegated to him. 

Neither author is in an optative mood in describing how the warmaking 
powers, assigned by the Constitution to the lawmakers, began draining 
away to the executive branch in the first Century of our history. Each also 
makes clear that presidential Usurpation of congressional authority, after 
remission in the postbellum decades, takes a quantum leap forward with 
the Philippine insurrection and the Boxer Rebellion. This trend, each 
argues, continued into the twentieth Century. 

Both books conclude that Woodrow Wilson's record was, like the 
curate's egg, very spotty. The president could be scrupulously correct in 
his conduct toward the European belligerents but, aware that presidential 
power was "very absolute," he was high-handed in Mexico and in the 
Caribbean. Nor was Wilson above unilateral presidential initiatives in deal- 
ing with European nations. After the Senate filibustered to death the 
administration's measure for armed United States merchant vessels in 
1917, the president proceeded under "the piain implications of [his] 
constitutional duties and powers," though he later acknowledged that his 
order arming these vessels and instructing them to fire on sight at sub- 
marines was "practically certain" to draw the United States into war. 

Nearly a quarter-century later, Franklin Roosevelt undertook similar 
actions— e.g., the "Fifty Destroyer Deal," which both writers discuss, the 
"shoot-on-sight" North Atlantic Directive, and successive troop occupations 
of Greenland and Iceland (omitted by Senator Javits)— and found legal 
justification for them all in an expansive reading of the commander-in-chief 
clause. FDR claimed that these decisions were essential to hemispheric 
defense and the life of the nation, a position reminiscent of Lincoln's 
and Nixon's as well, though hardly appropriate as an explanation for our 
ongoing involvement in Southeast Asia. Schlesinger, in any case, emphasizes 
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Roosevelt's consultations with Congress, the cabinet, and intermediaries of 
the Republican candidates for president and vice president. FDR did not 
go off to Camp David, brood in isolation, and then, without advising 
anyone, announce a military commitment. 

Harry Truman at least did not make the decision to enter the Korean 
hostilities in "royal seclusion," but it is only a tiny crumb of comfort for 
both authors. Each abrasively describes Truman's practice of "overcoloring" 
diplomatic crises for political purposes so as to obtain congressional 
support for the administration's foreign policy decisions and each properly 
concludes that he dramatically and dangerously enlarged presidential war, 
establishing a precedent for unilaterally carrying the nation into major 
military actions. 

Nordoeseither writer exculpate Congress. Each arraigns the acquiescent 
legislators who eagerly assented to their own emasculation and betrayed 
their fiduciary obligations. They find such betrayal, such a failure to 
challenge an obvious abuse of the warmaking power, understandable, for 
lawmakers shared the same policy considerations, the same fears of a 
Communist takeover (whether in Korea, the Dominican Republic, 
Guatemala, or Southeast Asia), the same demonology, spawned by the 
Cold War, that drenched populär thinking after 1945 and that became the 
overriding consideration. Legislators, consequently, were always ready to 
endorse Truman's claim to inherent executive power, to play the role of 
"amen sayer" (as Wayne Morse angrily stated), to confer unconfined 
discretionary authority on the president when he deemed it in the interest 
of national security. 

Senator Javits, by his own admission, supported presidential war in 
Korea. Schlesinger also shared the common liberal misperceptions of post- 
1945 realities and of aggressive Communist "imperialism." Indeed, while 
he now finds "a large measure" of "interlocking delusions ,, — a reciprocal 
misreading of each other's events and inten tions— were held by both great 
powers, he continues to give credence to "the policy of Containment" as 
being "initially correct and necessary. ,, He shrewdly assesses the hypocrises 
and cruelties of the present incumbent, but fails to perceive Nixon as 
partly a product of this policy of earlier administrations. Nor does he fully 
grasp, even now, the manner in which this very assessment of post-World 
War II realities helped to shape an unwholesome and dangerously un- 
balanced presidential war power. 

Schlesinger, unlike Javits, dismisses the claim that Kennedy had a 
congressional mandate during the Cuban missile crisis. He admits that 
legislative consultation was lacking, that "Congress played no role at all." 
Time was short, he claims, and something had to be done before the 
missiles became operational. But he is disingenuous on this point for, short 
of an actual atomic attack, there is always time for consultation. Moreover, 
his claim that Kennedy's "ironic and sceptical intelligence ,, was a sufficient 
hedge against expansive presidential power is disputable in the light of 
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another nonconsultive action, the decision to send troops into Berlin 
(which Schlesinger fails to mention). Nor does he deal seriously with 
Kennedy's contribution to the conflict in Vietnam and his penchant for 
counter-insurgency Operations, which violate the rights of sovereign 
nations and have the possibility of ripening into full-scale military conflict. 

Senator Javits, for his part, includes a few handsome confessions for his 
role in assenting to congressional spinelessness and to an expansive theory of 
executive authority . There are, for instance, some mea culpas for his support 
of the Tonkin Bay resolution. But he still demonstrates considerable naivete 
at times; witness his comments on the Middle East resolution which valida- 
ted Eisenhower's actions vis-a-vis Lebanon. Equally serious, Senator Javits's 
old liberal loyalties continue to intrude. They prompt him, in one instance, 
to exclude Truman from the list of those postwar chief executives who 
maintained the view "that the President is by definition larger thanlife." 

For the most part, however, Senator Javits's assessment of all the post- 
war administrations is unsentimental and sharply focused; so, too, is 
Schlesingers. Both authors demonstrate how congressional passivity, en- 
couraged by the Cold War, successive strong presidents, and thirty years 
of world crises, has become a political way of life. Yet none of these 
crises really presented, as one recent article concluded, "a convincing case 
for the President's use of force under the theory of self-defense, ,, which, 
heretofore, was presumably the only occasion when executive war power 
could be so utilized without congressional consultation. Lincoln may have 
pushed his authority to the outward limits of the constitutionally per- 
missible, but he confessed with characteristic humilty that the emergency 
required the actions he took and he asked for retroactive legislative 
approval. For the most part, Franklin Roosevelt did likewise. But no such 
sense of comity has prevailed among the two most recent occupants of the 
White House. Both have wanted only aid and comfort from Congress, 
which they have received, and Nixon has interpreted advice and consent 
as a derogation of the executive office. 

Professor Schlesinger is devastating on these points. Remorselessly, 
step by step, he demonstrates how our last two presidents have strength- 
ened the warmaking power well beyond the boldest fantasies of their 
predecessors, inflated the presidential mystique out of all bounds, invoked 
ritualistically the commander-in-chief clause, and claimed an inherent 
executive power when no emergency threatened the life of the republic 
and when neither Congress nor the United Nations authorized sending 
American troops into combat. 

Professor Schlesingers timely and powerful account is also merciless on 
the score of Nixon's deep psychological needs for regal display, his use of 
federal monies for personal aggrandizement, his penchant for seclusion, his 
shunning of the press Conference, his paranoid belief in a nation swarming 
with personal enemies, his evasion of the legislative will in the matter of 
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social priorities, Watergate itself and the Pandora box of horrors it 
opened— all of which are conveyed in broad and authoritative strokes. It 
is a harsh message, though not without the hope that Vietnam and 
Watergate may have been, ironically, a salutary prescription, rescuing the 
presidency from what might have been a terminal political illness, returning 
us to that rieh inheritance of nearly two hundred years ago, which, how- 
ever hard we have tried, does not seem to have been blown away. 

Professor Cantor, Department of History, University of Massachusetts, is 
co-editor, with Howard Quint, of Men, Women, and Issues, to be 
publishedin 1974. 
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William A. Clebsch. American Religious Thought: A History. Chicago: 
The University of Chicago Press, 1973. xxi + 212 pp. Notes, suggested 
readings, and index. $10.95. 

Edwin Scott Gaustad. Dissent in American Religion. Chicago: The 
University of Chicago Press, 1973. xii + 184 pp. Important dates, suggested 
readings, and index. $10.95. 

The launchingof the Chicago History of American Religion, in which these 
volumes form the first installments, comes at a time of particularly in- 
tensive interest in a "new historiography ,, for the field. The cutting edge 
of this interest is not impatience with the denominational categories and 
confessional precommitments that have been noted and, with effect, 
warned against in the past. Current proposals are both less aecusatory 
than that, and more radical. A common response to Sydney Ahlstrom's 
recent tour de force, A Religious History of the American People (1972), 
has been to say that we have now gone "about as für as we can go" in 
broadening the scope and sympathies of a historiography that has re- 
mained centered in the Puritan-Protestant establishment. Too many 
animals have been loaded into that ark, and the time has come to build 
and test other ones. 

Charles Long, professor of the History of Religions at the University of 
Chicago, has recently urged American church historians to scrap the old 
vessel entirely and Start over, using a structuralist methodology that would, 



